
UNITED STATES DISTRICT COURT 
DISTRICT OF MARYLAND 

SOUTHERN DIVISION 

In re SANCTUARY BELIZE LITIGATION No: 18-cv-3309-PJM 

MOTION FOR ORDER APPROVING AND CONFIRMING SALE OF REAL 
PROPERTY COMMONLY KNOWN AS 104 KINGS PLACE, NEWPORT BEACH, 

CALIFORNIA AND APPROVING PUBLICATION AND OVERBID PROCEDURES 

The receiver, Marc-Philip Ferzan of Ankura Consulting Group, LLC, appointed pursuant 

to the Order Appointing Marc-Philip Ferzan as Receiver (Doc. 1305) (“Receiver”), hereby 

moves the Court for an order providing the following relief:  

1. Authorizing and confirming the sale of the real property commonly known as 104

Kings Place, Newport Beach, California (“Property”), Assessor’s Parcel No. 049-202-15, and 

legally described as: 

Lot 5 of Block E, Tract No. 1219, in the City of Newport Beach, 

County of Orange, State of California, as per Map recorded in 

Book 38, Pages 26 and 27 inclusive of Miscellaneous Maps in the 

Office of the County Recorder of said Orange County. 

on an “as is” basis as more fully described in the sale contract documents by private sale to either 

(a) Oneofour NB LLC, assignee of Francis Tran (“Proposed Buyer”), an arm’s length buyer, at a

purchase price of $13,830,000, pursuant to the California Residential Purchase Agreement and 

Joint Escrow Instructions dated August 15, 2021 and related documents; Seller Multiple Counter 

Offer No. 1, comprised of the Seller’s Addenda No. 1 dated August 24, 2021 which includes the 
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Addendum No. 1 to Seller’s Multiple Counter Offer 1 Dated August 24, 2021, “AS-IS” Purchase 

addendum and Additional Terms addendum; Buyer Counteroffer No. 1 dated August 30, 2021; 

Seller Multiple Counter Offer No. 2 dated September 1, 2021; Buyer Counteroffer No. 2 dated 

September 3, 2021; Request for Repair No. 1 dated October 4, 2021; and Contingency Removal 

No. 2 dated October 4, 2021 (collectively, the “Proposed Purchase Agreement”) attached as 

Exhibit 1 to the Declaration of Kenton Johnson (“Johnson Declaration”) filed in support of this 

Motion; or (b) to such higher qualified overbidder who hereafter submits the highest qualified 

overbid at a subsequent overbid session to be conducted under the terms and conditions more 

fully set forth herein and approved by the Court pursuant to this Motion, which sale the Receiver 

requests be approved and confirmed without further notice, hearing or Court order.  The overbid 

procedures, terms and conditions for which the Receiver seeks approval include the following: 

A. The overbid session shall be conducted within 25 days of the date of entry 

of this Order.  The overbid session shall be conducted at the offices of Villa Real Estate, 136 

Rochester Street, Costa Mesa, California 92627. 

B. The Receiver shall cause to be published a notice of the proposed sale of 

the  Property to a qualified bidder at the overbid session to be conducted, which notice shall state 

the date, time and place of the overbid session, the requirement for pre-qualification by 

overbidders and the terms and conditions of the overbidding and sale of the Property, as 

described below (“Overbid Notice”).  The Receiver shall cause the Overbid Notice to be 

published in the Orange County Register two times prior to the date of the overbid session, with 

the first publication to be at least ten days prior to the date of the overbid session.   

C. Any interested party wishing to overbid at the overbid session shall be 

required to pre-qualify with the Receiver not less than four business days before the overbid 
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session by delivering to the Receiver’s counsel’s office located at 2029 Century Park East, Suite 

300, Los Angeles, California 90067, to the attention of Gary Owen Caris: (a) notice in writing of 

the prospective overbidder’s intent to overbid; (b) written verification from a financial institution 

demonstrating to the Receiver’s satisfaction, in its sole and absolute opinion and judgment, the 

prospective overbidder’s ability to complete and close a purchase of the Property through 

sufficient funds and/or credit facilities within 20 days of the overbid session; and (c) a cashier’s 

check in the sum of $435,000 payable to “Ecological Fox LLC et al. Receivership QSF,” which 

cashier’s check shall become nonrefundable upon acceptance of the overbidder’s overbid at the 

conclusion of the overbid session. 

D. Overbidders shall be deemed to have completed all inspections of the 

Property and shall be deemed to have waived and/or removed all contingencies in favor of the 

Proposed Buyer under the Proposed Purchase Agreement, including without limitation any 

contingency pertaining to inspection of title and any financing contingency, and will be required 

to complete a cash purchase of the Property and close escrow for the purchase of the Property 

within 20 days of the date of the overbid session, subject to any waiting period imposed by the 

title company as a requirement of its issuance of a policy of title insurance.  The successful 

overbidder shall be required to execute a purchase agreement for the Property substantially in the 

form of the Proposed Purchase Agreement together with a waiver of all buyer contingencies 

promptly after conclusion of the overbid session and to otherwise generally perform in the 

manner provided in the Proposed Purchase Agreement. 

E. The initial overbid shall be in the amount of $14,230,000, representing an 

amount that is $400,000 higher than the purchase price under the Proposed Purchase Agreement, 
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and all subsequent overbids shall be in an amount at least $100,000 higher than the preceding 

bid. 

2. Providing that, pursuant to the Proposed Purchase Agreement and the Receiver’s 

Residential Listing Agreement with its broker, a copy of which is attached as Exhibit 2 to the 

Johnson Declaration, a sales commission in the amount of 4% of the purchase price paid by the 

Proposed Buyer or, if a higher overbid is received and accepted at the overbid session, by the 

winning overbidder, shall be paid from the proceeds of the sale at close of escrow, and no other 

sales commission shall be paid from the proceeds of the sale or shall be paid by or be the 

responsibility of the Receiver under any circumstances. 

3. Providing that the sale of the Property by private sale to the Proposed Buyer under 

the Proposed Purchase Agreement, or to the highest qualified overbidder at the overbid session 

conducted pursuant to the procedures set forth herein, shall be deemed approved and confirmed 

by Order entered pursuant to this Motion without further notice, hearing or additional order, and 

without the necessity of any subsequent motion for confirmation of the sale. 

4. Authorizing the Receiver to execute all documents and instruments necessary or 

appropriate to complete, implement, effectuate and close the sale of the Property to the Proposed 

Buyer or the highest qualified overbidder, including but not limited to the deed conveying title to 

the Property to the Proposed Buyer or the highest qualified overbidder. 

5. Providing that the sale of the Property to the Proposed Buyer or to the highest 

qualified overbidder at the overbid session conducted pursuant to the procedures set forth in this 

Motion is being sold in an “as is” condition, without any warranties or representations, with all 

faults known and unknown, as more particularly set forth in the Proposed Purchase Agreement. 
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6. Providing that a sale to the Proposed Buyer or any successful overbidder is an 

arm’s length transaction and the purchase price is fair and reasonable.  

7. Authorizing the Receiver to permit and/or cause to be paid from the proceeds of 

sale all ordinary and customary closing costs, all costs and expenses required to be paid pursuant 

to the terms of the Proposed Purchase Agreement by the Receiver from the proceeds of sale, the 

sales commission described above at paragraph 2, all real property tax liens and prorated real 

property taxes due up to the date of closing, the amounts owed under the promissory note 

secured by a first trust deed lien on the Property and the amounts owed under the promissory 

note secured by a second trust deed lien on the Property, as generally described in the pleadings 

filed in support of this Motion. 

8.  Providing that all net proceeds from the sale of the Property, after payment of the 

valid liens and encumbrances and costs of sale (“Net Proceeds”), as set forth above at paragraph 

7, shall be paid to the Receiver on behalf of the receivership estate, that the Receiver shall have 

the sole and exclusive right to all of the Net Proceeds from the sale, on behalf of the receivership 

estate, and that the Net Proceeds shall become property of the receivership estate free and clear 

of all other liens and encumbrances, if any exist. 

9. Providing that any licensed title insurer, the Proposed Buyer and the successful 

overbidder at the overbid session conducted pursuant to the procedures set forth in this Order 

may rely on said Order as authorizing the Receiver to transfer legal title to the Property free and 

clear of all liens and encumbrances. 

10. Providing for such additional and further relief as may be necessary or appropriate 

to enable the Receiver to effectuate the sale of the Property, including without limitation the 

Case 1:18-cv-03309-PJM   Document 1314   Filed 11/08/21   Page 5 of 6



6 

entry of an order authorizing such sale in form acceptable to the title company insuring title in 

connection with such sale. 

 This Motion is made pursuant to 28 U.S.C. § 2001, the Order Appointing Marc-Philip 

Ferzan as Receiver, the Stipulated Order for Final Judgment Against Relief Defendants Angela 

Chittenden and Beach Bunny Holdings LLC (Doc. 819) and all other relevant orders entered in 

this action. 

 
Dated: November 8, 2021 
 

By:  /s/ Gary Owen Caris 
Gary Owen Caris, Calif. Bar No. 088918 
Admitted Pro Hac Vice 11/30/18 
BARNES & THORNBURG LLP 
2029 Century Park East, Suite 300 
Los Angeles, CA  90067 
Telephone: (310) 284-3880 
Facsimile: (310) 284-3894 
Email:          gcaris@btlaw.com 
 

 
By:  /s/ James E. Van Horn 

James E. Van Horn (Bar No. 29210) 
BARNES & THORNBURG LLP 
1717 Pennsylvania Avenue, NW, Suite 500 
Washington, DC 20006 
Telephone: (202) 371-6351 
Facsimile: (202) 289-1330 
Email: jvanhorn@btlaw.com 

 
Attorneys for Receiver, Marc-Philip Ferzan of 
Ankura Consulting Group, LLC 

 

21248922v1 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR 

ORDER APPROVING AND CONFIRMING SALE OF REAL PROPERTY 
COMMONLY KNOWN AS 104 KINGS PLACE, NEWPORT BEACH, CALIFORNIA 

AND APPROVING PUBLICATION AND OVERBID PROCEDURES 
 
I. STATEMENT OF FACTS 

A. Background Facts 

   This lawsuit was commenced on October 31, 2018 by the Federal Trade Commission 

(“FTC”) with its filing of a Complaint for Permanent Injunction and Other Equitable Relief 

(Doc. 1) (“Complaint”).  The lawsuit named 17 entity defendants and seven individual 

defendants, in addition to five relief defendants.  On November 5, 2018, the Court issued an Ex 

Parte Temporary Restraining Order With Asset Freeze, Writs Ne Exeat, Appointment of a 

Temporary Receiver, and Other Equitable Relief, and Order to Show Cause Why a Preliminary 

Injunction Should Not Issue (“TRO”).  Under the TRO, Robb Evans & Associates LLC (“Robb 

Evans”) became temporary receiver over all entity defendants except for Atlantic International 

Bank Limited (“AIBL”) and over the assets of Andris Pukke (“Pukke”) and Peter Baker 

(“Baker”) valued at $1,000 or more.  The Court extended the duration of the TRO pursuant to the 

Interim Preliminary Injunction on November 20, 2018. 
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The FTC filed a motion to amend the Complaint and a proposed Amended Complaint for 

Permanent Injunction and Other Equitable Relief (“Amended Complaint”) on December 28, 

2018 (Doc. 87) adding Michael Santos and Newport Land Group, LLC (“NLG”) as defendants.  

The Court granted the motion to amend on January 11, 2019 (Doc. 107).  On February 13, 2019, 

the Court entered a Stipulated Preliminary Injunction as to Defendants Rod Kazazi, Foundation 

Partners, Brandi Greenfield, BG Marketing LLC, Frank Costanzo, Deborah Connelly, Ecological 

Fox LLC, Michael Santos, Angela Chittenden, and Beach Bunny Holdings LLC (Doc. 195) 

(“Stipulated Preliminary Injunction”).  Under the Stipulated Preliminary Injunction, Robb Evans 

remained as receiver over the stipulating Receivership Entities BG Marketing, LLC, Ecological 

Fox, LLC, and Foundation Partners, and NLG was expressly added as a named Receivership 

Entity.1  

On October 3, 2019, the Court issued the Preliminary Injunction as to Defendants Andris 

Pukke, Peter Baker, Luke Chadwick, John Usher, Certain Corporate Defendants, and the Estate 

of John Pukke (Doc. 615) (“Pukke Preliminary Injunction”).  Under the Pukke Preliminary 

Injunction, Robb Evans was named as permanent receiver over at least 16 Receivership Entities 

and over Pukke’s, Baker’s and Luke Chadwick’s (“Chadwick”) assets valued at $1,000 or more.  

On November 6, 2019, a Stipulated Order for Permanent Injunction and Monetary 

Judgment Against Defendants Frank Costanzo and Ecological Fox LLC and Relief Defendant 

Deborah Connelly (Doc. 668) (“Costanzo Judgment”) was entered.  Among other things, Robb 

Evans remained as permanent receiver over Ecological Fox LLC under the Costanzo Judgment.  

Subsequently, several other stipulated judgments were entered against various Defendants and 

                                                 
1 Robb Evans had already determined that NLG was a non-party Receivership Entity, in addition 
to previously determining that two other non-party entities, 2729 Bristol LLC and 3905 Marcus, 
LLC, were Receivership Entities, pursuant to Sections XVI.W and X of the TRO. 
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Relief Defendants, each of which vested certain duties, powers and authority in the Receiver, 

including the Stipulated Order for Permanent Injunction and Monetary Judgment Against 

Defendants Brandi Greenfield and BG Marketing, LLC (Doc. 788) (“Greenfield Judgment”); 

Stipulated Order for Permanent Injunction and Monetary Judgment Against Defendants Rod 

Kazazi and Foundation Partners (Doc. 789) (“Kazazi Judgment”); Stipulated Order for Final 

Judgment Against Relief Defendants Angela Chittenden and Beach Bunny Holdings LLC (Doc. 

819) (“Chittenden Judgment”); and Stipulated Order for Permanent Injunction and Monetary 

Judgment Against Defendant Michael Santos (Doc. 820) (“Santos Judgment”)  (collectively, 

these four judgments and the Costanzo Judgment are referred to as the “Stipulated Judgments”). 

On October 8, 2020 Robb Evans brought its Application for Extension of Term of 

Receiver Pursuant to Stipulated Judgments (Doc. 1061) (“Extension Application”), seeking an 

extension of the term of Robb Evans as receiver under the Stipulated Judgments through October 

10, 2021.  The Court entered an Order granting the Extension Application on October 29, 2020 

(Doc. 1072). On October 8, 2021 Robb Evans brought its Second Application for Extension of 

Term of Receiver Pursuant to Stipulated Judgments (Doc. 1297) (“Second Extension 

Application”), seeking another extension of the term of Robb Evans as receiver under the 

Stipulated Judgments through October 10, 2022.  The Court entered an Order granting the 

Second Extension Application on October 26, 2021 (Doc. 1306).  

On January 13, 2021, the Court entered its Order for Permanent Injunction and Monetary 

Judgment Against Defaulting Defendants John Usher et al. (Doc. 1112) (“Default Judgment”).  

Pursuant to the Default Judgment, Robb Evans remained as permanent receiver over the 

Defaulting Corporate Defendants, as defined therein, and John Usher (“Usher”) was ordered to 

transfer his assets to Robb Evans, which would become assets of the receivership estate, with 
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limited exceptions as set forth in the Default Judgment.  On March 24, 2021, the Court entered 

its Amended Final Order for Permanent Injunction and Monetary Judgment Against Defendants 

Andris Pukke, Peter Baker and Luke Chadwick (Doc. 1194) (“Pukke Final Judgment”).  Robb 

Evans remained as permanent receiver over the assets of Pukke, Baker and Chadwick, with 

limited exceptions as set forth in the Pukke Final Judgment.  

On October 7, 2021 Robb Evans filed its Statement by Receiver, Robb Evans & 

Associates LLC, Regarding Receiver’s Status (Doc. 1293), advising the Court that as a result of 

various circumstances, including the fact that Brick Kane passed away on October 2, 2021, it 

determined that it could no longer serve as receiver beyond the short term.  The same day, the 

FTC filed the FTC’s Motion to Appoint Marc-Philip Ferzan of Ankura Consulting Group, LLC 

as Receiver (Doc. 1294) (“Successor Receiver Motion”).  The Court granted the Successor 

Receiver Motion, and issued its Order Appointing Marc-Philip Ferzan as Receiver on October 

26, 2021 (Doc. 1305) (“Successor Receiver Order”), pursuant to which Marc-Philip Ferzan of 

Ankura Consulting Group, LLC (“Receiver”) was appointed as successor receiver.  Under the 

Successor Receiver Order, all orders of the Court remain effective and unchanged and the 

Receiver is vested with the same rights, including contract rights, powers, authority and duties as 

Robb Evans previously had.  

Throughout the receivership, Robb Evans has asserted control over the property located 

at 104 Kings Place, Newport Beach, California (“Property”), held in the name of James W. 

Chittenden, as Family Trustee, and Alliance Trust Company, as Independent Trustee, of the 

AAC Family HYCET Trust Dated October 7, 2015 (“AAC Trust”),2 but which is specifically 

                                                 
2 The AAC Trust is a purported asset protection trust for the benefit of the minor children of 
Pukke and Angela Chittenden (“Chittenden”).  AAC are Chittenden’s initials.  HYCET stands 
for “have your cake and eat it too.”  
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identified as an asset of the receivership estate in the TRO and Preliminary Injunction.  Pursuant 

to the Chittenden Judgment, the Property became an undisputed asset of the receivership estate.  

The Chittenden Judgment further expressly provides that Robb Evans is to liquidate, through a 

fair market sale or similar transaction, the Property following a motion and order from the Court 

approving the sale or liquidation.  The Chittenden Judgment further provides that Robb Evans 

shall take steps to ensure that the full fair market value is obtained by the receivership estate in 

any sale or liquidation.  In this Motion, the Receiver will demonstrate that it has complied with 

the Chittenden Judgment and applicable receivership law in selling the Property.  

On November 13, 2018, the Trustees of the AAC Trust entered into a Residential Lease 

With Purchase Option (“Lease”) on the Property, after the inception of the receivership.  The   

the Lease was entered into without Robb Evans’s knowledge or permission.  The lessee under 

the Lease was Matthew Nunez (“Nunez”), who resided in the property with his wife Mindi 

Nunez and their three minor children, since on or about November 13, 2018.  The Lease provides 

that it is for a term of three years, through November 12, 2021.   

Recently, Robb Evans negotiated a comprehensive settlement with Nunez and his closely 

held company, Archimedes Land Development LLC (“Nunez Settlement”).  Approval of the 

Nunez Settlement was sought pursuant to the Motion for Expedited Entry of Order Approving 

Settlement Agreement and Release Between Receiver and Matthew Nunez (Doc. 1292) filed 

October 5, 2021, which was approved by Order entered October 8, 2021 (Doc. 1296).  Pursuant 

to the Nunez Settlement, Nunez and his family timely vacated the Property.  Other relevant 

provisions of the Nunez Settlement are discussed below.  
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B. Valuing the Property, Marketing the Property and the Sale Agreement with 

the Proposed Buyer 

The Property is an 8,232 square foot single-family residence located on a 22,500 square 

foot lot, the flat portion of which is approximately 15,000 square feet.  It is located in an affluent 

area in Newport Beach, California, with views of Newport Harbor.  Despite its desirable 

location, there is commercial property in close proximity to the Property, with attendant road 

noise.  While the home was reconstructed fairly recently between 2013 and 2016, there is some 

deferred maintenance and repair work needed which led to a requested repair credit and, 

ultimately, a reduction in the purchase price as described in more detail below. 

Since 2020, Robb Evans has been evaluating when it was best to commence efforts to sell 

the Property in light of the fact that Nunez was still residing in the Property, the term of the 

Lease did not expire until November 12, 2021 and it had not yet resolved its disputes with 

Nunez.  In the spring of 2021, Robb Evans determined to begin to take steps to market and sell 

the Property.  In that regard, Robb Evans solicited and received six proposals from real estate 

brokers to list, market and sell the Property.  Each of the six brokers has extensive experience 

and expertise in the high-end real estate market in Newport Beach.  Each of the brokers provided 

Robb Evans a current market analysis of comparable properties that had been sold.  At Robb 

Evans’s request, by the end of May 2021, each of the brokers provided a Broker’s Opinion of 

Value.  As discussed below, the Broker’s Opinions of Value demonstrate that the proposed sale 

has generated fair market value for the receivership estate.  

Shortly thereafter, in connection with Nunez’s ongoing efforts to attempt to convince 

Robb Evans to enter into an agreement to sell the Property to him, Nunez provided three 

appraisals to Robb Evans.  Each appraisal valued the Property as of early July 2021.  While each 
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of the appraisers was well credentialed, including one certified Residential Real Estate Appraiser 

and two Certified General Real Estate Appraisers, one of whom was a Member of the Appraisal 

Institute (MAI), Robb Evans believed that, based on the Broker’s Opinions of Value which it had 

received, the appraisals valued the Property too low, were out of step with the current market 

values and may have been geared to assisting Nunez in negotiating a sales price with Robb 

Evans that was below market value.  The ultimate sale price for which Court approval is sought 

in this Motion demonstrates that these appraisals were, in fact, significantly below market value.3  

Robb Evans had previously obtained two appraisals when discussing a potential sale of the 

property to Nunez in 2019, but these older appraisals further demonstrated that the market had 

shifted significantly upward since 2019 and were not indicative of current market value.  

Robb Evans carefully evaluated each of the proposals submitted by the six brokers.  All 

had high-quality marketing and advertising abilities and all but one provided information about 

substantial experience selling coastal properties in excess of $10 million.  Robb Evans ultimately 

decided to list the Property with Timothy Carr (“Carr”) of Villa Real Estate.    

 Robb Evans chose Carr and Villa Real Estate for several reasons.  Carr is one of five 

founding members of Villa Real Estate. Villa Real Estate is a large brokerage firm specializing 

in high-end properties in the Orange County area.  Carr is exceptionally experienced and well 

regarded in the residential real estate market in Newport Beach, California.  Carr has both a 

broker’s license and an agent’s license.  He has extensive experience marketing and selling high-

end properties in Orange County, California. Carr agreed to a total broker’s commission of 4%, 

                                                 
3 So as not to chill bidding at the overbid session or impair the ability of the Receiver to sell the 
Property in the event that the Proposed Buyer fails to close escrow for any reason, the Receiver 
is not attaching the appraisals or Broker Opinions of Value to the Motion.  Should the Court 
desire to review the valuations, the Receiver will submit them under seal. 
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split with a buyer’s broker, or 3.5% if he represented both sides of the sale transaction.  All of the 

other five brokers asked for a total commission of 5%, split with the buyer’s broker.  Given the 

size of any potential sale, this was a significant factor.  The 1% savings results in an actual 

benefit to the Receiver of $138,300 based on the sale to the Proposed Buyer.  Finally, Robb 

Evans had prior successful experience working with Carr in connection with the sale of 

receivership property, including in the instant receivership, having successfully sold the property 

at 3905 Marcus Avenue, Newport Beach, California for $2,250,000 (Doc. 636).   

On June 17, 2021 Robb Evans entered into a Residential Listing Agreement with Villa 

Real Estate.  The Residential Listing Agreement, without extensive related documentation, is 

attached to the Declaration of Kenton Johnson (“Johnson Declaration”) as Exhibit 2.  As set forth 

in the Residential Listing Agreement, Robb Evans, in consultation with Carr, decided to list the 

Property for $14,995,000.  While aggressively priced, the list price was generally reflective of 

the recommended listing prices provided by the six brokers providing proposals to Robb Evans.  

Robb Evans and its broker faced delays obtaining access to the Property in order to 

photograph it and prepare it for marketing, while Nunez continued to reside there.  It was not 

listed in the Multiple Listing Service until July 26, 2021.  From that point, the Property was 

widely and extensively marketed.  There were multiple showings to agents and prospective 

buyers.  Carr marketed the Property through various print publications, including flyers and 

direct mailers to over 2000 addressees. The Property was advertised in the Coastal Real Estate 

Guide, which is inserted into the Newport Beach Independent and Laguna Beach Independent, 

two weekly publications with a combined circulation of 40,000.  It was also advertised in the 

Daily Pilot as a Saturday insert in the Los Angeles Times real estate section for Coastal Orange 

County, with a circulation of 68,000, and was featured one time on its front cover.  The Property 
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was also advertised in Bluedoor Magazine which is distributed in showrooms, design centers, 

restaurants, cafes, and other leading coastal businesses throughout Coastal Orange County, as 

well as the Orange County Business Journal and Newport Beach Magazine.   

Carr also extensively utilized digital marketing.  Carr sent e-mail blasts to over 3000 

recipients.  It was marketed on Facebook and Instagram.  The Property was also marketed on 

LuxuryRealEstate.com, a premiere high-end syndication site that has approximately 477,000 

monthly visitors featuring expensive real estate.  It also appeared in the Wall Street Journal’s 

websites worldwide.  The Property was also advertised to a wide network of real estate websites, 

including Realtor.com, Zillow and Redfin.  The Property appeared in over 110,000 searches at 

Realtor.com and the listing details were viewed over 3,000 times at that site.  It was viewed 

2,215 times within 30 days of its posting on Zillow.  

As a result of these extensive marketing efforts, Robb Evans received two written offers.  

One was for $12 million, but was contingent on the sale of another property and the offeror never 

increased his original offer.  The other was from Francis Tran (“Tran”) for $13 million on 

August 15, 2021.  After negotiations spanning more than two weeks, Tran and Robb Evans 

agreed on a $14 million purchase price.  During the contingency period, Tran had an inspection 

done of the property which reflected the need for various repair and maintenance work.  Further 

negotiations ensued and Robb Evans agreed to a $170,000 reduction in the purchase price in lieu 

of it undertaking this work.  The final, agreed upon purchase price became $13,830,000.  The 

purchase agreement is reflected in the California Residential Purchase Agreement and Joint 

Escrow Instructions dated August 15, 2021 and related documents; Seller Multiple Counter Offer 

No. 1, comprised of the Seller’s Addenda No. 1 dated August 24, 2021 which includes the 

Addendum No. 1 to Seller’s Multiple Counter Offer 1 Dated August 24, 2021, “AS-IS” Purchase 
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addendum and Additional Terms addendum; Buyer Counteroffer No. 1 dated August 30, 2021; 

Seller Multiple Counter Offer No. 2 dated September 1, 2021; Buyer Counteroffer No. 2 dated 

September 3, 2021; Request for Repair No. 1 dated October 4, 2021; and Contingency Removal 

No. 2  dated October 4, 2021 (collectively, the “Proposed Purchase Agreement”).  The Proposed 

Purchase Agreement is attached as Exhibit 1 to the Johnson Declaration.  Robb Evans has been 

advised that Tran assigned his interest in the Proposed Purchase Agreement to his newly formed 

limited liability company, of which he is its sole member, Oneofour NB, LLC (“Proposed 

Buyer”).  The Proposed Buyer is an arm’s length, well-qualified buyer.  Tran has placed a non-

refundable $435,000 into escrow as an initial deposit on the Property.  The Proposed Buyer 

intends to finance not more than $8 million of the purchase price, although all contingencies 

have been waived and financing is no longer a condition to closing.      

C. Proposed Sale Approval, Confirmation and Overbid Session Procedures, 

Terms and Conditions 

In order to ensure that the Receiver maximizes value for the receivership estate, and to 

avoid unnecessary administrative expense through multiple motions to conclude the sale, the 

Receiver requests that the Court approve the following notice and overbid procedures, terms and 

conditions: 

1. The overbid session shall be conducted within 25 days of the date of entry 

of the order which approves this Motion.  The overbid session shall be conducted at the offices 

of Villa Real Estate, 136 Rochester Street, Costa Mesa, California 92627. 
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2. The Receiver shall cause to be published a notice of the proposed sale of 

the Property to a qualified bidder at the overbid session to be conducted, which notice shall state 

the date, time and place of the overbid session, the requirement for pre-qualification by 

overbidders and the terms and conditions of the overbidding and sale of the Property, as 

described below (“Overbid Notice”).  The Receiver shall cause the Overbid Notice to be 

published in the Orange County Register two times prior to the date of the overbid session, with 

the first publication to be at least ten days prior to the date of the overbid session. The Orange 

County Register is a daily newspaper of general circulation in Orange County, California where 

the Property is located and one in which legal notices, including sale notices, are commonly 

published.   

3. Any interested party wishing to overbid at the overbid session shall be 

required to pre-qualify with the Receiver not less than four business days before the overbid 

session by delivering to the Receiver’s counsel’s office located at 2029 Century Park East, Suite 

300, Los Angeles, California 90067, to the attention of Gary Owen Caris: (a) notice in writing of 

the prospective overbidder’s intent to overbid; (b) written verification from a financial institution 

demonstrating to the Receiver’s satisfaction, in its sole and absolute opinion and judgment, the 

prospective overbidder’s ability to complete and close a purchase of the Property through 

sufficient funds and/or credit facilities within 20 days of the overbid session; and (c) a cashier’s 

check in the sum of $435,000 payable to “Ecological Fox LLC et al. Receivership QSF,” which 

cashier’s check shall become nonrefundable upon acceptance of the overbidder’s overbid at the 

conclusion of the overbid session. 

4. Overbidders shall be deemed to have completed all inspections of the 

Property and shall be deemed to have waived and/or removed all contingencies in favor of the 
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Proposed Buyer under the Proposed Purchase Agreement, including without limitation any 

contingency pertaining to inspection of title and any financing contingency, and shall be required 

to complete a cash purchase of the Property and close escrow for the purchase of the Property 

within 20 days of the date of the overbid session, subject to any waiting period imposed by the 

title company as a requirement of its issuance of a policy of title insurance.  The successful 

overbidder shall be required to execute a purchase agreement for the Property substantially in the 

form of the Proposed Purchase Agreement, together with a waiver of all buyer contingencies 

promptly after conclusion of the overbid session and to otherwise generally perform in the 

manner provided in the Proposed Purchase Agreement. 

5. The initial overbid shall be in the amount of $14,230,000, representing an 

amount that is $400,000 higher than the purchase price under the Proposed Purchase Agreement, 

and all subsequent overbids shall be in an amount at least $100,000 higher than the preceding 

bid. 

In addition, pursuant to the Proposed Purchase Agreement and the Residential Listing 

Agreement with Villa Real Estate, a copy of which is attached as Exhibit 2 to the Johnson 

Declaration, a sales commission in the amount of 4% of the purchase price paid by the Proposed 

Buyer or, if a higher overbid is received and accepted at the overbid session, by the winning 

overbidder, shall be paid from the proceeds of the sale at close of escrow, and no other sales 

commission shall be paid from the proceeds of the sale or shall be paid by or be the 

responsibility of the Receiver under any circumstance.  Finally, the sale of the Property by 

private sale to the Proposed Buyer under the Proposed Purchase Agreement, or to the highest 

qualified overbidder at the overbid session conducted pursuant to the procedures set forth herein, 

shall be deemed approved and confirmed by Order entered pursuant to this Motion without 
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further notice, hearing or additional order, and without the necessity of any subsequent motion 

for confirmation of the sale. 

D. Liens and Encumbrances Against the Property 

The Property has two voluntary liens against it, which the Receiver proposes to pay off in 

full at the close of escrow.  There is a first trust deed lien securing a promissory note with a 

current principal balance of approximately $4,939,000 in favor of Bofi Federal Bank, now 

known as Axos Bank.  There is a second trust deed lien securing a promissory note with a 

current principal balance of $671,712.12 presently in favor of Nunez’s wholly owned company, 

Archimedes Land Development, LLC (“Archimedes”).  This note fully matured on April 12, 

2019.  However, pursuant to the Nunez Settlement and its agreement with the prior note holder, 

Robb Evans has continued to make interest-only monthly payments on the note at the non-

default rate of interest and any accrued interest due at closing will be paid at the non-default rate 

of interest.     

II. THE SALE OF THE PROPERTY SHOULD BE APPROVED UNDER 28 U.S.C. 

§ 2001, THE CHITTENDEN JUDGMENT AND RECEIVERSHIP LAW 

Title 28 U.S.C. § 2001 sets forth the procedures pertaining to the sale of real property.  

Subsection (a) pertains to procedures for the public sale of real property and provides for the sale 

of real property by public sale at the courthouse where the receiver was first appointed, at the 

courthouse where most of the property is located or at such other premises as the Court directs.  

28 U.S.C. § 2001(a).  Section § 2001(b) of Title 28 pertains to the sale of real property at private 

sale.  That statute provides in part: 

After a hearing, of which notice to all interested parties shall be 

given by publication or otherwise as the court directs, the court 
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may order the sale of such realty or interest therein by private sale 

for cash or other consideration and upon such terms and conditions 

as the court approves, if it finds that the best interests of the estate 

will be served thereby.   

The time, manner, terms of sale and notice thereof are regulated by the court appointing the 

receiver.  Courts are granted discretion in setting the terms and conditions for judicial sales and 

the Court's discretion will not be disturbed on appeal except where abuse of discretion is shown.  

United States v. Branch Coal Corp., 390 F. 2d 7 (3rd Cir. 1968), cert. den. Sun Protection Co. v. 

United States, 391 U.S. 966, 88 S. Ct. 2034 (1968).  The Court has substantial discretion in 

receivership matters in setting the overbidding procedures applicable to sales of real property.  

See Pewabic Mining Co. v. Mason, 145 U.S. 349, 356, 36 L.Ed. 732, 12 S.Ct. 887 (1891) (the 

provisions for notice and other conditions shall be determined by the Court “as will in his 

judgment best protect the rights of all interested, and make the sale most profitable to all”).  See 

also Cumberland Lumber Co. v. Tunis Lumber Co., 171 F. 352 (4th Cir. 1909); Bidwell v. Huff, 

176 F. 174 (5th Cir. 1909).  The terms and conditions of the judicial sale that the Court may 

adopt are based on the facts and circumstances of each case.  The discretion granted in 

connection with sales of assets is consistent with the broad discretion accorded to the Court 

sitting in equity in receivership proceedings to make orders concerning the administration and 

supervision of the estate that will promote equity, efficiency and cost-effectiveness in the estate’s 

administration.  See generally Securities and Exchange Commission v. Hardy, 803 F.2d 1034 

(9th Cir. 1986); Securities and Exchange Commission v. Black, 163 F.3d 188, 199 (3rd Cir. 

1998); Securities and Exchange Commission v. Elliot, 953 F.2d 1560 (11th Cir. 1992).   
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There are four statutory components for the approval of a private sale under § 2001(b).  

Each of these four components will be addressed below by providing the Court the text of the 

statute followed by an explanation of how the Receiver’s proposed sale procedures meet the 

component. 

1. Valuation of Property by Three Appraisers 

Section 2001(b) of Title 28 states: 

Before confirmation of any private sale, the court shall appoint 

three disinterested persons to appraise such property or different 

groups of three appraisers each to appraise properties of different 

classes or situated in different localities. 

The statute does not define what constitutes an “appraisal” for the purpose of § 2001(b).  

Robb Evans obtained two appraisals by certified real estate appraisers in 2019 and it was 

provided with three more appraisals by certified real estate appraisers from Nunez valuing the 

property as of July 2021.  The Receiver also obtained six written Broker Opinions of Value in 

the spring of 2021.  The purchase price in the Proposed Purchase Agreement far exceeds any of 

the values contained in the five appraisals.  Without disclosing the exact numbers so as not to 

chill any prospective overbidding, the purchase price in the Proposed Purchase Agreement 

equals or exceeds the average valuation of the six Broker Opinions of Value.   These Broker 

Opinions of Value and appraisals demonstrate that the Receiver has adequately obtained 

valuation information and that the Proposed Purchase Agreement reflects fair market value for 

the Property.  In addition, the overbid session proposed in this Motion will further test the 

marketplace and determine if there exists any interested buyer willing to overbid the Proposed 

Buyer. 

Case 1:18-cv-03309-PJM   Document 1314-1   Filed 11/08/21   Page 15 of 19



 16  

As the Ninth Circuit noted in SEC v. Hardy, 803 F. 2d 1034, 1037 (9th Cir. 1986):  “A 

district court’s power to supervise an equity receivership and to determine the appropriate action 

to be taken in the administration of the receivership is extremely broad” and subject to review 

under an abuse of discretion standard. 

The valuations obtained by the Receiver and the opportunity for interested buyers to 

submit overbids at an overbid session provide ample assurance to the Court that the best price for 

the Property is being realized under the circumstances. 

2. Private Sale Must Be For A Price At Least Two-Thirds The Amount of the 

Average of the Appraised Values 

Section 2001(b) next provides, “No private sale shall be confirmed at a price less than 

two-thirds of the appraised value.” 

The sale to the Proposed Buyer at $13,830,000 vastly exceeds the minimum threshold for 

the price that must be achieved for a private sale given that the purchase price in the Proposed 

Purchase Agreement equals or exceeds the average of the six Broker Opinions of Value and far 

exceeds the valuations reflected in the five appraisals obtained by the Receiver.  To the extent 

necessary in order to comply with the Chittenden Judgment, the purchase price also reflects 

market value because it equals or exceeds the average of the six Broker Opinions of Value and 

because the purchase price will be further tested in the overbid session.       

3. Publication of Notice of Proposed Private Sale Once At Least Ten Days 

Prior to Confirmation 

Section 2001(b) then provides:  

Before confirmation of any private sale, the terms thereof shall be 

published in such newspaper or newspapers of general circulation 
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as the court directs at least ten days before confirmation. 

The Receiver’s sale procedures include a provision for publication of a notice of the 

opportunity for overbids to be made for the Property which expressly includes a description of 

the current purchase price and terms, which is cash to the receivership estate, and a closing to 

occur within 25 days after the overbid session concludes.  The published notice will also give 

notice of the terms and conditions for overbids to be made, such as pre-qualification of 

overbidders.  The Receiver proposes to publish the notice two times in the Orange County 

Register, a daily newspaper of general circulation where such notices are commonly published, 

prior to the overbid session, and the first published notice will be published more than 10 days 

prior to the overbid session.  The ultimate sale of the Property will only be confirmed at the 

conclusion of the overbid session, when it is determined if a higher, qualified overbid in excess 

of the original offer by the Proposed Buyer has been submitted and accepted by the Receiver.  

Thus, this component of the statute is satisfied. 

4. The Private Sale to the Proposed Purchaser May Be Confirmed Unless An 

Overbidder Bids At Least Ten Percent More 

The last of the four components of the private sale provisions of § 2001(b) is as follows: 

The private sale shall not be confirmed if a bona fide offer is made, 

under conditions prescribed by the court, which guarantees at least 

a 10 per centum increase over the price offered in the private sale. 

This provision authorizes the Court to confirm the private sale so long as the Receiver 

sells the Property to the Proposed Buyer at $13,830,000 or if overbids are made at the overbid 

session, to the highest bidder at the overbid session.  Therefore, if no overbid is made that is as 

much as 10% over the current offer of $13,830,000 (in other words, a bid of $15,213,000), the 
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statute would permit the Court to confirm the Proposed Purchase Agreement.  However, under 

the Receiver’s proposed sale procedures, which are designed to maximize the recovery to the 

estate, the highest qualified bidder will be able to purchase the property with an overbid of 

$14,230,000, which is approximately 2.9% over the current purchase price.  This benefits the 

estate by maximizing the sale price without requiring an artificially high 10% overbid.  Nothing 

in the statute prohibits the Court from confirming an overbid lower than 10% in excess over the 

price negotiated with the Proposed Buyer.  Therefore, this component of the statute is satisfied. 

Potential bidders will have an opportunity to submit overbids, and the proposed 

procedures and published notice of the overbid session will assure that the value of this asset is 

maximized for the benefit of the estate.  The Receiver requests that the Court confirm the sale to 

the Proposed Buyer, or alternatively to the successful overbidder at the overbid session. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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III. CONCLUSION 

Based on this Memorandum of Points and Authorities and the accompanying Johnson 

Declaration and exhibits attached thereto, it is respectfully requested that the Court grant the 

relief requested in the Motion and enter the proposed order submitted herewith. 

 
Dated: November 8, 2021 
 

 
By:  /s/ Gary Owen Caris 

Gary Owen Caris, Calif. Bar No. 088918 
Admitted Pro Hac Vice 11/30/18 
BARNES & THORNBURG LLP 
2029 Century Park East, Suite 300 
Los Angeles, CA  90067 
Telephone: (310) 284-3880 
Facsimile: (310) 284-3894 
Email:          gcaris@btlaw.com 
 

 
By:  /s/ James E. Van Horn 

James E. Van Horn (Bar No. 29210) 
BARNES & THORNBURG LLP 
1717 Pennsylvania Avenue, NW, Suite 500 
Washington, DC 20006 
Telephone: (202) 371-6351 
Facsimile: (202) 289-1330 
Email: jvanhorn@btlaw.com 

 
Attorneys for Receiver, Marc-Philip Ferzan of 
Ankura Consulting, LLC 

 

21252138v1 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
 
 
 
 
 
In re SANCTUARY BELIZE LITIGATION                       No: 18-cv-3309-PJM 

 
 
 
 
 
 

 
DECLARATION OF KENTON JOHNSON IN SUPPORT OF MOTION FOR ORDER 

APPROVING AND CONFIRMING SALE OF REAL PROPERTY COMMONLY 
KNOWN AS 104 KINGS PLACE, NEWPORT BEACH, CALIFORNIA AND 

APPROVING PUBLICATION AND OVERBID PROCEDURES  
 

 I, Kenton Johnson, declare: 

1. I am an asset manager for Robb Evans & Associates LLC (“Robb Evans”).  In 

that capacity, I am responsible for supervising the marketing, negotiating the sale, and selling of 

real estate and other assets held by Robb Evans when it acts in the capacity of Court-appointed 

receiver.  I have been directly responsible for supervising the marketing, negotiating the sale, and 

selling of the real property commonly known as 104 Kings Place, Newport Beach, California 

(“Property”) while Robb Evans was receiver in this matter.  In the short time since Marc-Philip 

Ferzan has been successor receiver (“Receiver”) in this matter, I have continued to work with 

counsel for the Receiver to take steps to complete sale of the Property, which is the subject 

matter of this declaration.  I have personal knowledge of the matters set forth in this declaration 

and if I were called upon to testify as to these matters I could and would competently testify 

thereto. 

2. The memorandum of points and authorities describes in detail the various Court 

orders pursuant to which Robb Evans was appointed as the original receiver in this matter and 
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will not be repeated here.  On October 7, 2021 Robb Evans filed its Statement by Receiver, Robb 

Evans & Associates LLC, Regarding Receiver’s Status, advising the Court that as a result of 

various circumstances, including the fact that Brick Kane passed away on October 2, 2021, it 

determined that it could no longer serve as receiver beyond the short term.  The same day, the 

FTC filed the FTC’s Motion to Appoint Marc-Philip Ferzan of Ankura Consulting Group, LLC 

as Receive  (“Successor Receiver Motion”).  The Court granted the Successor Receiver Motion, 

and issued its Order Appointing Marc-Philip Ferzan as Receiver on October 26, 2021 

(“Successor Receiver Order”), pursuant to which Marc-Philip Ferzan of Ankura Consulting 

Group, LLC was appointed as successor receiver.  Under the Successor Receiver Order, all 

orders of the Court remain effective and unchanged and the Receiver is vested with the same 

rights, including contract rights, powers, authority and duties as Robb Evans previously had. 

3.  Throughout the receivership, Robb Evans has asserted control over the Property, 

held in the name of James W. Chittenden, as Family Trustee, and Alliance Trust Company, as 

Independent Trustee, of the AAC Family HYCET Trust Dated October 7, 2015 (“AAC Trust”), 

but which is specifically identified as an asset of the receivership estate in the TRO and 

Preliminary Injunction.  I have been advised that the AAC Trust is a purported asset protection 

trust for the benefit of the minor children of Andris Pukke and Angela Chittenden.  Pursuant to 

the Stipulated Order for Final Judgment Against Relief Defendants Angela Chittenden and 

Beach Bunny Holdings LLC (“Chittenden Judgment”), the Property became an undisputed asset 

of the receivership estate.  The Chittenden Judgment further expressly provides that Robb Evans 

is to liquidate, through a fair market sale or similar transaction, the Property following a motion 

and order from the Court approving the sale or liquidation.  The Chittenden Judgment further 

provides that Robb Evans shall take steps to ensure that the full fair market value is obtained by 
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the receivership estate in any sale or liquidation.    

4. On November 13, 2018, the Trustees of the AAC Trust entered into a Residential 

Lease With Purchase Option (“Lease”) on the Property, after the inception of the receivership.  

The Lease was entered into without Robb Evans’s knowledge or permission.  The lessee under 

the Lease was Matthew Nunez (“Nunez”), who resided in the property with his wife Mindi 

Nunez and their three minor children, since on or about November 13, 2018.  The Lease provides 

that it is for a term of three years, through November 12, 2021.   

5. Recently, Robb Evans negotiated a comprehensive settlement with Nunez and his 

closely held company, Archimedes Land Development LLC (“Nunez Settlement”).  Approval of 

the Nunez Settlement was sought pursuant to the Motion for Expedited Entry of Order 

Approving Settlement Agreement and Release Between Receiver and Matthew Nunez filed 

October 5, 2021, which was approved by Order entered October 8, 2021.  Pursuant to the Nunez 

Settlement, Nunez and his family timely vacated the Property.   

6. The Property is an 8,232 square foot single-family residence located on a 22,500 

square foot lot, the flat portion of which is approximately 15,000 square feet.  It is located in an 

affluent area in Newport Beach, California, with views of Newport Harbor.  Despite its desirable 

location, there is commercial property in close proximity to the Property, with attendant road 

noise.  While the home was reconstructed fairly recently between 2013 and 2016, there is some 

deferred maintenance and repair work needed which led to a requested repair credit and, 

ultimately, a reduction in the purchase price as described in more detail below. 

7. Since 2020, Robb Evans has been evaluating when it was best to commence 

efforts to sell the Property in light of the fact that Nunez was still residing in the Property, the 

term of the Lease did not expire until November 12, 2021 and it had not yet resolved its disputes 
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with Nunez.  In the spring of 2021, Robb Evans determined to begin to take steps to market and 

sell the Property.  In that regard, I solicited and received six proposals from real estate brokers to 

list, market and sell the Property.  Each of the six brokers has extensive experience and expertise 

in the high-end real estate market in Newport Beach.  Each of the brokers provided Robb Evans 

a current market analysis of comparable properties that had been sold.  At my request, by the end 

of May 2021, each of the brokers provided a Broker’s Opinion of Value.  Without disclosing the 

exact numbers so as not to chill any prospective overbidding, the purchase price for which 

approval is sought in the Motion which this declaration supports equals or exceeds the average 

valuation of the six Broker Opinions of Value.  I believe that the Broker Opinions of Value 

demonstrate that the proposed sale has generated fair market value for the receivership estate.  

8. Shortly thereafter, in connection with Nunez’s ongoing efforts to attempt to 

convince Robb Evans to enter into an agreement to sell the Property to him, Nunez provided me 

with three appraisals of the Property.  Each appraisal valued the Property as of early July 2021.  

While each of the appraisers was well credentialed, including one certified Residential Real 

Estate Appraiser and two Certified General Real Estate Appraisers, one of whom was a Member 

of the Appraisal Institute (MAI), Robb Evans believed that, based on the Broker’s Opinions of 

Value which it had received, the appraisals valued the Property too low, were out of step with the 

current market values and may have been geared to assisting Nunez in negotiating a sales price 

with Robb Evans that was below market value.  The ultimate sale price for which Court approval 

is sought in this Motion demonstrates that these appraisals were, in fact, significantly below 

market value. So as not to chill bidding at the overbid session or impair the ability of the 

Receiver to sell the Property in the event that the Proposed Buyer, as defined below, fails to 

close escrow for any reason, the Receiver is not attaching the appraisals or Broker Opinions of 
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Value to the Motion.  Robb Evans had previously obtained two appraisals when discussing a 

potential sale of the property to Nunez in 2019, but these older appraisals further demonstrated 

that the market had shifted significantly upward since 2019 and were not indicative of current 

market value.  

9. Robb Evans carefully evaluated each of the proposals submitted by the six 

brokers.  All had high-quality marketing and advertising abilities and all but one provided 

information about substantial experience selling coastal properties in excess of $10 million.  

Robb Evans ultimately decided to list the Property with Timothy Carr (“Carr”) of Villa Real 

Estate.    

10. Robb Evans chose Carr and Villa Real Estate for several reasons.  Carr is one of 

five founding members of Villa Real Estate. Villa Real Estate is a large brokerage firm 

specializing in high-end properties in the Orange County area.  Carr is exceptionally experienced 

and well regarded in the residential real estate market in Newport Beach, California.  Carr has 

both a broker’s license and an agent’s license.  He has extensive experience marketing and 

selling high-end properties in Orange County, California. Carr agreed to a total broker’s 

commission of 4%, split with a buyer’s broker, or 3.5% if he represented both sides of the sale 

transaction.  All of the other five brokers asked for a total commission of 5%, split with the 

buyer’s broker.  Given the size of any potential sale, this was a significant factor.  The 1% 

savings results in an actual benefit to the Receiver of $138,300 based on the sale which is the 

subject of this declaration.  Finally, Robb Evans had prior successful experience working with 

Carr in connection with the sale of receivership property, including in the instant receivership, 

having successfully sold the property at 3905 Marcus Avenue, Newport Beach, California for 

$2,250,000.   

Case 1:18-cv-03309-PJM   Document 1314-2   Filed 11/08/21   Page 5 of 55



 -6-  

11. On June 17, 2021 Robb Evans entered into a Residential Listing Agreement with 

Villa Real Estate.  The Residential Listing Agreement, without extensive related documentation, 

is attached hereto as Exhibit 2.  As set forth in the Residential Listing Agreement, Robb Evans, 

in consultation with Carr, decided to list the Property for $14,995,000.  While aggressively 

priced, the list price was generally reflective of the recommended listing prices provided by the 

six brokers providing proposals to Robb Evans.  

12. Robb Evans and its broker faced delays obtaining access to the Property in order 

to photograph it and prepare it for marketing, while Nunez continued to reside there.  It was not 

listed in the Multiple Listing Service until July 26, 2021.  From that point, the Property was 

widely and extensively marketed.  There were multiple showings to agents and prospective 

buyers.  Carr marketed the Property through various print publications, including flyers and 

direct mailers to over 2000 addressees. The Property was advertised in the Coastal Real Estate 

Guide, which is inserted into the Newport Beach Independent and Laguna Beach Independent, 

two weekly publications with a combined circulation of 40,000.  It was also advertised in the 

Daily Pilot as a Saturday insert in the Los Angeles Times real estate section for Coastal Orange 

County, with a circulation of 68,000, and was featured one time on its front cover.  The Property 

was also advertised in Bluedoor Magazine which is distributed in showrooms, design centers, 

restaurants, cafes, and other leading coastal businesses throughout Coastal Orange County, as 

well as the Orange County Business Journal and Newport Beach Magazine.   

13. Carr also extensively utilized digital marketing.  Carr sent e-mail blasts to over 

3000 recipients.  It was marketed on Facebook and Instagram.  The Property was also marketed 

on LuxuryRealEstate.com, a premiere high-end syndication site that I am advised has 

approximately 477,000 monthly visitors featuring expensive real estate.  It also appeared in the 
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Wall Street Journal’s websites worldwide.  The Property was also advertised to a wide network 

of real estate websites, including Realtor.com, Zillow and Redfin.  According to search statistics 

obtained by Carr, the Property appeared in over 110,000 searches at Realtor.com and the listing 

details were viewed over 3,000 times at that site.  According to search statistics obtained by Carr, 

the Property was viewed 2,215 times within 30 days of its posting on Zillow.  

14. As a result of these extensive marketing efforts, Robb Evans received two written 

offers.  One was for $12 million, but was contingent on the sale of another property and the 

offeror never increased his original offer.  The other was from Francis Tran (“Tran”) for $13 

million on August 15, 2021.  After negotiations spanning more than two weeks, Tran and Robb 

Evans agreed on a $14 million purchase price.  During the contingency period, Tran had an 

inspection done of the property which reflected the need for various repair and maintenance 

work.  Further negotiations ensued and Robb Evans agreed to a $170,000 reduction in the 

purchase price in lieu of it undertaking this work.  The final, agreed upon purchase price became 

$13,830,000.  The purchase agreement is reflected in the California Residential Purchase 

Agreement and Joint Escrow Instructions dated August 15, 2021 and related documents; Seller 

Multiple Counter Offer No. 1, comprised of the Seller’s Addenda No. 1 dated August 24, 2021 

which includes the Addendum No. 1 to Seller’s Multiple Counter Offer 1 Dated August 24, 

2021, “AS-IS” Purchase addendum and Additional Terms addendum; Buyer Counteroffer No. 1 

dated August 30, 2021; Seller Multiple Counter Offer No. 2 dated September 1, 2021; Buyer 

Counteroffer No. 2 dated September 3, 2021; Request for Repair No. 1 dated October 4, 2021; 

and Contingency Removal No. 2 dated October 4, 2021 (collectively, the “Proposed Purchase 

Agreement”).  The Proposed Purchase Agreement is attached hereto as Exhibit 1.  Robb Evans 

has been advised that Tran assigned his interest in the Proposed Purchase Agreement to his 
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newly formed limited liability company, of which he is its sole member, Oneofour NB, LLC 

(“Proposed Buyer”).  Robb Evans has determined that the Proposed Buyer is an arm’s length, 

well-qualified buyer.  Tran has placed a non-refundable $435,000 into escrow as an initial 

deposit on the Property.  The Proposed Buyer intends to finance not more than $8 million of the 

purchase price, although all contingencies have been waived and financing is no longer a 

condition to closing.      

15. In order to ensure that the Receiver maximizes value for the receivership estate, 

and to avoid unnecessary administrative expense through multiple motions to conclude the sale, 

the Receiver requests that the Court approve the following notice and overbid procedures, terms 

and conditions: 

(1) The overbid session shall be conducted within 25 days of the date of entry 

of the order which approves this Motion.  The overbid session shall be conducted at the offices 

of Villa Real Estate, 136 Rochester Street, Costa Mesa, California 92627. 

(2) The Receiver shall cause to be published a notice of the proposed sale of 

the Property to a qualified bidder at the overbid session to be conducted, which notice shall state 

the date, time and place of the overbid session, the requirement for pre-qualification by 

overbidders and the terms and conditions of the overbidding and sale of the Property, as 

described below (“Overbid Notice”).  The Receiver shall cause the Overbid Notice to be 

published in the Orange County Register two times prior to the date of the overbid session, with 

the first publication to be at least ten days prior to the date of the overbid session. The Orange 

County Register is a daily newspaper of general circulation in Orange County, California where 

the Property is located and one in which legal notices, including sale notices, are commonly 

published.   
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(3) Any interested party wishing to overbid at the overbid session shall be 

required to pre-qualify with the Receiver not less than four business days before the overbid 

session by delivering to the Receiver’s counsel’s office located at 2029 Century Park East, Suite 

300, Los Angeles, California 90067, to the attention of Gary Owen Caris: (a) notice in writing of 

the prospective overbidder’s intent to overbid; (b) written verification from a financial institution 

demonstrating to the Receiver’s satisfaction, in its sole and absolute opinion and judgment, the 

prospective overbidder’s ability to complete and close a purchase of the Property through 

sufficient funds and/or credit facilities within 20 days of the overbid session; and (c) a cashier’s 

check in the sum of $435,000 payable to “Ecological Fox LLC et al. Receivership QSF,” which 

cashier’s check shall become nonrefundable upon acceptance of the overbidder’s overbid at the 

conclusion of the overbid session. 

(4) Overbidders shall be deemed to have completed all inspections of the 

Property and shall be deemed to have waived and/or removed all contingencies in favor of the 

Proposed Buyer under the Proposed Purchase Agreement, including without limitation any 

contingency pertaining to inspection of title and any financing contingency, and shall be required 

to complete a cash purchase of the Property and close escrow for the purchase of the Property 

within 20 days of the date of the overbid session, subject to any waiting period imposed by the 

title company as a requirement of its issuance of a policy of title insurance.  The successful 

overbidder shall be required to execute a purchase agreement for the Property substantially in the 

form of the Proposed Purchase Agreement, together with a waiver of all buyer contingencies 

promptly after conclusion of the overbid session and to otherwise generally perform in the 

manner provided in the Proposed Purchase Agreement. 

(5) The initial overbid shall be in the amount of $14,230,000, representing an 
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amount that is $400,000 higher than the purchase price under the Proposed Purchase Agreement, 

and all subsequent overbids shall be in an amount at least $100,000 higher than the preceding 

bid. 

16. In addition, pursuant to the Proposed Purchase Agreement and the Residential 

Listing Agreement with Villa Real Estate, a sales commission in the amount of 4% of the 

purchase price paid by the Proposed Buyer or, if a higher overbid is received and accepted at the 

overbid session, by the winning overbidder, shall be paid from the proceeds of the sale at close 

of escrow, and no other sales commission shall be paid from the proceeds of the sale or shall be 

paid by or be the responsibility of the Receiver under any circumstance.  Finally, the sale of the 

Property by private sale to the Proposed Buyer under the Proposed Purchase Agreement, or to 

the highest qualified overbidder at the overbid session conducted pursuant to the procedures set 

forth herein, shall be deemed approved and confirmed by Order entered pursuant to this Motion 

without further notice, hearing or additional order, and without the necessity of any subsequent 

motion for confirmation of the sale. 

17. The Property has two voluntary liens against it, which the Receiver proposes to 

pay off in full at the close of escrow.  There is a first trust deed lien securing a promissory note 

with a current principal balance of approximately $4,939,000 in favor of Bofi Federal Bank, now 

known as Axos Bank.  There is a second trust deed lien securing a promissory note with a 

current principal balance of $671,712.12 presently in favor of Nunez’s wholly owned company, 

Archimedes Land Development, LLC (“Archimedes”).  This note fully matured on April 12, 

2019.  However, pursuant to the Nunez Settlement and its agreement with the prior note holder, 

Robb Evans has continued to make interest-only monthly payments on the note at the non- 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
 
 
 
 
 
In re SANCTUARY BELIZE LITIGATION                       No: 18-cv-3309-PJM 

 
 
 
 
 
 
 

[PROPOSED] ORDER GRANTING MOTION FOR ORDER APPROVING AND 
CONFIRMING SALE OF REAL PROPERTY COMMONLY KNOWN AS 104 KINGS 

PLACE, NEWPORT BEACH, CALIFORNIA AND APPROVING PUBLICATION AND 
OVERBID PROCEDURES 

 
 

The Motion for Order Approving and Confirming Sale of Real Property Commonly Known 

as 104 Kings Place, Newport Beach, California and Approving Publication and Overbid 

Procedures (“Motion”) was brought by receiver, Marc-Philip Ferzan of Ankura Consulting Group, 

LLC (“Receiver”).  The Court, having read and considered the Motion together with the 

Declaration of Kenton Johnson (“Johnson Declaration”) and all other evidence filed in support of 

the Motion, and all papers filed in opposition to the Motion, if any, due and proper notice of the 

Motion having been given to the parties and other parties in interest, and good cause appearing 

therefore, it is 

ORDERED, ADJUDGED AND DECREED: 

1. The Motion shall be and is hereby granted in its entirety. 

2. The Receiver is authorized to sell the real property commonly known as 104 Kings 

Place, Newport Beach, California (“Property”), Assessor’s Parcel No. 049-202-15, and legally 

described as: 

Lot 5 of Block E, Tract No. 1219, in the City of Newport Beach, County 

of Orange, State of California, as per Map recorded in Book 38, Pages 26 
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and 27 inclusive of Miscellaneous Maps in the Office of the County 

Recorder of said Orange County.   

and discharge the proceeds in accordance with applicable law and the orders of this Court, 

including without limitation this Order.  The sale of this Property is hereby confirmed under Title 

28 U.S.C. § 2001(b). 

3. The Receiver is authorized to complete the sale of the Property on an “as is” basis 

as more fully described in the sale contract documents by private sale to either (a) Oneofour NB 

LLC, assignee of Francis Tran (“Proposed Buyer”), an arm’s length buyer, at a purchase price of 

$13,830,000 pursuant to the California Residential Purchase Agreement and Joint Escrow 

Instructions dated August 15, 2021 and related documents; Seller Multiple Counter Offer No. 1, 

comprised of the Seller’s Addenda No. 1 dated August 24, 2021 which includes the Addendum 

No. 1 to Seller’s Multiple Counter Offer 1 Dated August 24, 2021, “AS-IS” Purchase addendum 

and Additional Terms addendum; Buyer Counteroffer No. 1 dated August 30, 2021; Seller 

Multiple Counter Offer No. 2 dated September 1, 2021; Buyer Counteroffer No. 2 dated 

September 3, 2021; Request for Repair No. 1 dated October 4, 2021; and Contingency Removal 

No. 2 dated October 4, 2021 (collectively, the “Proposed Purchase Agreement”), a copy of which 

is attached as Exhibit 1 to the Johnson Declaration; or (b) to such higher qualified overbidder who 

hereafter submits the highest qualified overbid at a subsequent overbid session to be conducted 

under the terms and conditions more fully set forth in this Order.  The sale of the Property is 

hereby authorized subject to the following overbid procedures, terms and conditions: 

A. The overbid session shall be conducted within 25 days of the date of entry 

of this Order.  The overbid session shall be conducted at the offices of Villa Real Estate, 136 

Rochester Street, Costa Mesa, California 92627. 
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B. The Receiver shall cause to be published a notice of the proposed sale of the 

Property to a qualified bidder at the overbid session, which notice shall state the date, time and 

place of the overbid session, the requirement for pre-qualification by overbidders and the terms 

and conditions of the overbidding and sale of the Property, as described below (“Overbid Notice”).  

The Receiver shall cause the Overbid Notice to be published in the Orange County Register two 

times prior to the date of the overbid session, with the first publication to be at least ten days prior 

to the date of the overbid session.   

C. Any interested party wishing to overbid at the overbid session shall be 

required to pre-qualify with the Receiver not less than four business days before the overbid 

session by delivering to the Receiver’s counsel’s office located at 2029 Century Park East, Suite 

300, Los Angeles, California 90067, to the attention of Gary Owen Caris: (a) notice in writing of 

the prospective overbidder’s intent to overbid; (b) written verification from a financial institution 

demonstrating to the Receiver’s satisfaction, in its sole and absolute opinion and judgment, the 

prospective overbidder’s ability to complete and close a purchase of the Property through 

sufficient funds and/or credit facilities within 20 days of the overbid session; and (c) a cashier’s 

check in the sum of $435,000 payable to “Ecological Fox LLC et al. Receivership QSF,” which 

cashier’s check shall become nonrefundable upon acceptance of the overbidder’s overbid at the 

conclusion of the overbid session. 

D. Overbidders shall be deemed to have completed all inspections of the 

Property and shall be deemed to have waived and/or removed all contingencies in favor of the 

Proposed Buyer under the Proposed Purchase Agreement, including without limitation any 

contingency pertaining to inspection of title and any financing contingency, and will be required to 

complete a cash purchase of the Property and close escrow for the purchase of the Property within 

20 days of the date of the overbid session, subject to any waiting period imposed by the title 
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company as a requirement of its issuance of a policy of title insurance.  The successful overbidder 

shall be required to execute a purchase agreement for the Property substantially in the form of the 

Proposed Purchase Agreement together with a waiver of all buyer contingencies promptly after 

conclusion of the overbid session and to otherwise generally perform in the manner provided in the 

Proposed Purchase Agreement. 

E. The initial overbid shall be in the amount of $14,230,000, representing an 

amount that is $400,000 higher than the purchase price under the Proposed Purchase Agreement, 

and all subsequent overbids shall be in an amount at least $100,000 higher than the preceding bid. 

4. Pursuant to the Proposed Purchase Agreement and the Receiver’s Residential 

Listing Agreement with its broker, a copy of which is attached as Exhibit 2 to the Johnson 

Declaration, a sales commission in the amount of 4% of the purchase price paid by the Proposed 

Buyer or, if a higher overbid is received and accepted at the overbid session, by the winning 

overbidder, shall be paid from the proceeds of the sale at close of escrow, and no other sales 

commission shall be paid from the proceeds of the sale or shall be paid by or be the responsibility 

of the Receiver under any circumstances. 

5. The sale of the Property by private sale to the Proposed Buyer under the Proposed 

Purchase Agreement, or to the highest qualified overbidder at the overbid session conducted 

pursuant to the procedures set forth in this Order, shall be and is hereby approved and confirmed 

by this Order without further notice, hearing or additional order, and without the necessity of any 

subsequent motion for confirmation of the sale. 

6. The Receiver is authorized to execute all documents and instruments necessary or 

appropriate to complete, implement, effectuate and close the sale of the Property to the Proposed 

Buyer or the highest qualified overbidder, including but not limited to the deed conveying title to 

the Property to the Proposed Buyer or the highest qualified overbidder, as provided in this Order. 
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7. The sale of the Property to the Proposed Buyer or to the highest qualified 

overbidder at the overbid session conducted pursuant to the procedures set forth in this Order is 

being sold in an “as is” condition, without any warranties or representations, with all faults known 

and unknown, as more particularly set forth in the Proposed Purchase Agreement. 

8. A sale to the Proposed Buyer or any successful overbidder is an arm’s length 

transaction and the purchase price is fair and reasonable.  

9. The Receiver is authorized to permit and/or cause to be paid from the proceeds of 

sale all ordinary and customary closing costs, all costs and expenses required to be paid pursuant 

to the terms of the Proposed Purchase Agreement by the Receiver from the proceeds of sale, the 

sales commission described above at paragraph 4, all real property tax liens and prorated real 

property taxes due up to the date of closing, the amounts owed under the promissory note secured 

by a first trust deed lien on the Property and the amounts owed under the promissory note secured 

by a second trust deed lien on the Property. 

10.  All net proceeds from the sale of the Property, after payment of the valid liens and 

encumbrances and costs of sale (“Net Proceeds”), as set forth above at paragraph 9, shall be paid 

to the Receiver on behalf of the receivership estate.  The Receiver shall have the sole and exclusive 

right to all of the Net Proceeds from the sale, on behalf of the receivership estate, and the Net 

Proceeds shall become property of the receivership estate free and clear of all other liens and 

encumbrances, if any exist. 

11. Any licensed title insurer, the Proposed Buyer and the successful overbidder at the 

overbid session conducted pursuant to the procedures set forth in this Order may rely on this Order  
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as authorizing the Receiver to transfer legal title to the Property free and clear of all liens and 

encumbrances. 

 

Dated:       ______________________________ 
       HONORABLE PETER J. MESSITTE 
       UNITED STATES DISTRICT JUDGE 

 

21248875v1 
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